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The Honorablz Michacl K. Powcll
Chairman

Federal Communications Commission
445 12" Streer, SW.

Washington, 12.C. 20554

Re: CC Docket 98-96; Potential Interim Rate Increases for DS-1 loops cnd transport

Dear Chatrman Powell:

As the largest investor in Nuvox Communications (NuVox),* the private equity firm of Kohlbery Kravis Roberts
& Co. LP. has substantial interest in the furure regulation of access 10 LLECs’ botteneck facilities and the
availability and pricing of DS-1 loops and Enhanced Extended Loops (EELs) in particular. As such, 1 am
wriling 10 express our decp concern with certain aspects of potental interim UNE rulcs under consideration by
the Commission, specifically, the autamatic rate {yereases for DS-1 loops und EELs pending adoption of
permapent rulzs. Such a ruling ¢ould have disastrous conscquences for facilites-based CLECs and the small
businesses that have come 1o rely upon them to offer affordable access to irnovative new tclecommunications
service offerings.

Instead of pursuing the proposed interim order, we respectfully ask that you issuc an order preserving the status
quo for six momths with new permanent rules issued withir that imeframe, and that, to preserve facilites-based
competition, you refrain from prescribing autcinatic price increases for DS° loops and EELs pending adoption of
those permanent rules.

As you know, the major incumbent carricrs have largely ignored small busincss customers, and it is the {acilics-
bascd compctition that has enabled these businesscs for the first time 1o reas the bencfits of new communications
technologies provided affordably by companies such as NuVox. Unril now, you bad championed this
competition. ‘ndeed, as you noted in your statement initiaving the Triennial Review, the comrnioment to
facilities-based comperition includes “competition from newer enrranis whe supplement their owsn facilities with
network elements leased from the incumbent. . . I fully support the use of facilities and individual UNEs us
means ro proniote local competirion while simulraneously furthering the related goals of encouraging
deregulation und innovation.”

.........................................

* For your information, the new NuVox is the result ¢ a rsuent merger of its parent coropany with that of
NewSouth Communications, combining two regiona! Taciliies-based CLECs that serve numcrons markets in the
Southeast and Midwest over a mix of their own network [azilitics and loop/ransport facilities leased from
Incumbent Lo:al Exchange Carriers (ILECs) as Unbundled Netwaork Elements (UNEs). NuVox has used the
capita! we and its other investors, including Wachovia Capital Partners, M/C Venrure Partners, Goldman Sachs,
JP Morgan, Quadrangle Group Capital Parmers, Whitney & Company, and Columbia Capitl, have commirted 10
purchase and deploy network equipment and facilitics to provide small and medium-5ize businesses in these

UM PO, TN - - G 20 L S . DL IR .. - AL Ry T, N T | SR L



Jul-22-04  10:28am  From=SKiU YIP - XKR B50 233 §545 T-531 P 003/004 F-348

Following thruugh with the commimment you expressed, you joincd with ali of the Commissioners in
unanimously sdopting provisions that ensured continued access to DS1 loops and EELs. The reason was clear --
competing carriers simply cannot provide services to small business custonzers without access to these UNEs.
With such ace 255, facilides-based competition will continue o thrive, bunging the bepefits which you so
succinctly identified in your separaté statement adopting the Tricnnial Revizw Order: service oflerings
“differenniatec’ from the incumbent”; the “real potential for lower prices”; “less dependency on tiie incumbent
thereby reducing the need for regulation;” and, the “creation of vital redundant networks that serve our nation if
other faciliies are damaged by those hostile to our way of life.”

Thercfore, I write to express my concern that you appear poised to turn your back on facilities-based carriers by
seeking to imyplement interim rules that would permiit the ILECs to automarically begin charging facilices-based
CLECs higher rates (including full special access charges) for loop/mranspott facilities after the “standstill”
period, potent ally without any further determinarion of impairmen:. Despiie the unsubstantated assertions of
the RBOCs, special access services are not an adequare substitute for cost-tased UNEs, and we have become
very concerned that:

¥ Implementation could have very serfous financial consequences: A. rccent analysis shows that replacewent
of cost-based DS! and DS3 loop and wansport UNEs with special access services would resultin a doubling
. or wipling, (depending upon location) of the critical ransmission costs incurred by UNE-L based CLECs.

Y

Price increases would he passed on to the consumer. Operating on thii margins in highly price scnsitive
markets, imany companies would be unable to absorb such dramalic cost increases or would have no choice
bur 1o pass them along \o customers in \he form of increascd rates.

‘1

Price increases could cause & serious reduction in credit: Credit amangements exiended to CLECs
typically 'ic their abiliry to draw down funds on the achievement of pre-set performance targets, and failure
to achieve; these targets could resulr in imrnediate cancellation of the fazility, discontinuance of access 1o
credit Lines, and cven a demand for immediate repayment of the previo 1sly borrowed arnount -- a Tuinous
situation ;or any business. For example, a requirement thal special ace sss services be ordered for new
customers would shut off new sales and cause some CLECs to violate 2ross revenues and sales covenants.
Similarly, an across-the-board 15% increase in the price of the embeddzd base of high capacity loop and
ransport TTNEs likely would cause some CLECs to violate covenants rzquiring them to achieve certain
levels of ross margins and EBITDA. Any chbange in the pricing of commercial DS level UNEs (for which
there is virmally no record evidence of non-impairment) would be part-cularly harmful.

Our investmert in NuVox was in significant part predicated on the strong commitment to facilitics-based
competition ¢:ipressed by you and your fellow Commissioners and on a belicf that the Telecommunications Act
and the Comuriission's rules guaranteed new facilities-based entrants access to cost-bascd UNEs untl impairment
is cradicated. "While we understood the many business risks of investing in this sector, we -- as well as several
other interested parties who we know have reached out 10 you -- had 1o rea;on 1o expect that there was a real
risk of the government simply deciding not to irmplement some of the fundamental clcments of the
Teleconununications Act, A decision to raise DS1 loop and EEL prices to special access levels would be
untamount 1o a decision to no longer support facilities bascd competition ir the telecommunications space.

We believe thut the appeals court sent the FCC’s rules back for modification, not to be jertisoned. and that the
proper action sor the FCC 1o rake is 10 tweak the rules as necessary to address the court’s ¢oncern, while in the

interim preserving the kind of network sharing that is required in a period of transition to unbridled competition
in relecommunications.

Sincerely,

]

es H. Grefdle, Jr.
ember
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Commissicner Kathleen Q. Abemnathy

Comunissioner Kevin 1, Martin

Comypissioner Michael I. Copps

Comxnissioner Jonathan S: Adestein

Maualiew Brill, Senior Legal Advisor to Commissioner Abeimathy

Dani:] Gonzalez, Senior Legal Advisor to Commissioner Martin

Jessica Rosenworcel, Senior Legal Advisor ro Commissioner Coprs

Scon Bergmann, Legal Advisor 1o Commissioner Adelstein

Williarn Mahey, Chief, Wireline Campetiion Bureau

Mickelle Carey, Chief Comperition Policy Division, Wireline Con:petition Bureau
Tom Navin, Depury Chief of Comperirion Policy Division. Wireline Competition Bureau
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